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Foreword
I am pleased that we now have this updated, concise and eminently readable text to guide midwives through the complexities of the law, as applied to their practice. The law is always close to midwifery and the key is to understand and be aware of it without it stifling the midwife's role and her decision making. As midwives work with their clients, they need to understand the balance between their professional skills and advice and responding to the views and wishes of the women for whom they provide care. This balanced relationship has legal, professional and ethical under-pinnings.
It is a measure of Bridgit's skilful explanations and direct relevance to practice that this text, now in its 4th edition, is well established as a must-have for midwives. A glance at the contents in my well-thumbed first edition shows how, in the intervening period, the balance of application of the law has changed. Child protection and safeguarding is a daily issue for many midwives as is the whole area of freedom of information and access to records. The advent of electronic methods of communication and data storage has not changed the law but has, as is well explained, served to remind midwives of their obligations whatever record format they are using.
I trust that this latest edition will become as much of a support and guide for today's midwives as previous editions have been.
Louise Silverton Director for Midwifery, Royal College of Midwives viii

Preface
This is an updated but more concise version of the third edition of this book which was published by Elsevier in 2005. This new edition concentrates on aspects of the law relevant to the student and practitioner of midwifery, leaving those areas relevant to midwifery management to a later volume.
Account has been taken of other books published by Quay Books, including those relating to legal aspects, and reference is made to those publications rather than repeating the information in this work. Note has also been taken of the fact that in the 20 years that have elapsed since I started writing, the world of communications has been revolutionised. Almost without exception, students have immediate access to the internet and can download with ease original documents, reports, memoranda, guidance from professional bodies and a great variety of other forms of information. Increasingly, information from official bodies is published online and not in printed format. Michele Klein (2011) sets out very clearly the advantages to midwives in engaging with this new technology (see also an article by Suzanne Wedlake, 2010, on midwives' perceptions of using e-learning for continuing professional development). There is much to be said for not repeating this information in this book, but rather referring the reader to the relevant websites and providing some advice on accessing the sources. However, there is also merit in ensuring that this is a stand alone book, which, certainly to the practising midwife, will assist in a speedier answer to some of the legal questions she may face in her time-pressured work. The compromise adopted here is to set out the basic legal principles for each of the topics covered and also cite the relevant statutory provisions and detail the appropriate cases. In addition, guidance is provided on the relevant websites, setting down exercises for those wishing to access the appropriate internet information. Perhaps a later edition of the book may put more emphasis on internet access.
It is a challenging time for midwives and other health professionals. It is hoped that this book will help lay the foundations of an understanding of the law and how it impacts upon practice 
Introduction
In this Section, we explore how laws are formed and the structure of the legal system in the UK.
The legal system and the accountability of the midwife What is the law?
"It is against the law" is a powerful statement, and anyone making it should be able to declare the source of the law to which reference is being made. A statute sometimes gives power to a Minister to enact more detailed laws, and this is known as secondary legislation. Some regulations have to be laid before the Houses of Parliament and in certain circumstances have to receive express approval. Statutory Instruments are an example of this secondary legislation.
Legislation, both statute and Statutory Instruments, can be accessed on the legislation website (www.legislation.gov.uk). EC legislation can be accessed on the bailii website (www.bailii.org./). EUR-Lex also provides free access to EU law (eur-lex.europa.eu/en/index.htm).
Increasingly, the devolved assemblies of the UK are enacting their own legislation and this can be accessed on the following websites: This book will be predominantly concerned with the law relating to England, but reference to the relevant websites of the devolved legislative assemblies will be given where appropriate.
Decided cases
The other main source of law is the decisions of the courts. This source is known as case law, judge-made law, or the common law. The courts form a hierarchy and the highest court in this country is the Supreme Court of Justice (formerly the House of Lords). If the Supreme Court of Justice sets out a specific rule, then this is binding on all courts in the country, except itself. A principle set out by a senior court is known as a precedent. Judges decide cases that may involve interpretation of Acts of Parliament, or situations where there does not appear to have been any enacted law or relevant case.
Each decision of the courts is reported, so that lawyers and judges can refer to the case, and the principles it established (known as the ratio decidendi) can be applied to any matters in dispute. If there is a dispute between a case and a statute, the latter would take priority: judges have to follow an Act of Parliament. Parliament can enact legislation which would overrule a principle established in the courts.
Appeals in cases based on European law can be made to the European Court of Justice in Luxembourg which gives interpretations of European laws. Its decisions are binding on the courts of member states.
Cases can be accessed on line on the British and Irish Legal Information Institute website (www.bailii.org/). If the name of the case is known, a case search can be carried out, otherwise there can be a search by subject matter.
The Human Rights Act 1998
This country was a signatory of the European Convention on Human Rights in 1950 and accepted the articles on human rights. However, the Convention was not incorporated into our law at that time. If a person considered his or her rights had been infringed then he or she had to take the case to Strasbourg, to the European Court of Human Rights, to argue the case there. The Human Rights Act 1998 gave legislative force to most of the articles of the European Convention on Human Rights in the UK. It is considered in Chapter 2.
The Act and the articles of the European Convention on Human Rights, set out in Schedule 1 to the Human Rights Act 1998, can be found on the legislation website (www.legislation.gov.uk). The Convention can be accessed on its website (www.echr.coe.int/ECHR/EN).
The articles that are most relevant to the midwife are discussed in Chapter 2. 
Effect of the European Community
Criminal laws and civil laws
A major distinction in the law of the UK is that between criminal and civil laws.
Criminal laws
These laws, mostly derived from statutes, create offences which can be followed by criminal proceedings in the form of a prosecution. An example of a statutory provision giving rise to criminal proceedings is Article 45 of the Nurses, Midwives and Health Visitors Order, which makes it a criminal offence for a person other (e) Caring for and assisting the mother during labour and monitoring the condition of the fetus in utero by the appropriate clinical and technical means. (f) Conducting spontaneous deliveries including, where required, episiotomies and, in urgent cases, breech deliveries. (g) Recognising the warning signs of abnormality in the mother or infant which necessitate referral to a doctor and assisting the latter where appropriate; taking the necessary emergency measures in the doctor's absence, in particular the manual removal of the placenta, possibly followed by the manual examination of the uterus. An example of case law which gives rise to criminal proceedings is the definition of murder which was set out in a case in the 17th century. Most of our criminal laws are enforced by prosecutions brought by the Crown Prosecution Service, which was created in 1985. Other bodies also have powers to prosecute in specific cases, e.g. the Health and Safety Executive, the National Society for the Prevention of Cruelty to Children, and environmental health officers.
There are other criminal laws, such as those created by local authority powers, known as by-laws, which create local offences. There is also a right of an individual to bring a private prosecution, but this can be costly and of uncertain benefit. (See Chapter 12 for the criminal laws.)
Civil laws
These are laws (both statutory and case law) which enable citizens to claim remedies against other citizens or organisations as a result of a civil wrong. A large group of civil wrongs are known as torts, of which negligence is the main one, but the group also includes action for breach of statutory duty, nuisance and defamation. Actions for breach of contract are not included in the definition of tort (see Chapter 8).
An example of a statute that can give rise to civil action is the Congenital Disabilities (Civil Liability) Act 1976, which gives a child who is born alive the right to sue in respect of negligence which led to him or her suffering from a congenital defect (see Chapter 7) .
An example of a case which applies to civil proceedings is that of Whitehouse v Jordan, in which an obstetrician was sued for negligence on the grounds that he had allegedly pulled too long and too hard in a trial of forceps. The House of Lords (the predecessor of the Supreme Court of Justice) held that an error of clinical judgement may or may not be evidence of negligence, and that it had not been established that Dr Jordan failed to follow the reasonable standard of care required in the circumstances, based on the approved standard of practice at the time (see Chapter 8).
Some Acts may be actionable as both a criminal offence and a civil wrong. For example, in Chapter 3, the action for trespass to the person is discussed. This action can be brought where treatment is given without the consent of the individual and in the absence of other factors that would be a defence to the action (e.g. acting with consent or under the Mental Capacity Act 2005 where the individual lacks the capacity to give consent). A trespass may, however, also be a criminal act of assault, and there could be a prosecution in the criminal courts. It can be seen from this that there is not necessarily a moral difference between a crime and a civil wrong.
The accountability of the midwife
The midwife can be called to account for herself in four different legal settings: the civil and criminal courts, the Nursing and Midwifery Council (NMC) professional conduct hearings, and disciplinary proceedings before an employer (followed possibly by an employment tribunal hearing). Sometimes all four kinds of hearings may take place on the same set of facts, but they may have different outcomes. For example, if a baby has died, the parents may allege that the midwife is to blame. They may bring civil proceedings against the midwife or her employer for its vicarious liability for the negligent actions of the midwife (see Chapter 8). The police may investigate the circumstances and the Crown Prosecution Service might decide to bring criminal proceedings against the midwife for manslaughter and/or against the midwife's employer under the Corporate Manslaughter and Corporate Homicide Act 2007 (see Chapter 12). In these circumstances the midwife would also face fitness to practise proceedings before the NMC. Finally the midwife's employer would have to consider whether disciplinary proceedings should be brought against the midwife. It might, after reasonable investigation, decide to dismiss the midwife, in which case the midwife might consider making an application for unfair dismissal to an employment tribunal.
The results of these different proceedings may not be the same. The criminal courts might find the midwife not guilty of murder or manslaughter, yet the parents may succeed in their civil action against the employer. The employment tribunal might find that the midwife has been unfairly dismissed (for example the employer may not have followed the appropriate procedures in dismissing the midwife) but the NMC committee may find that the midwife was not fit to practise and she could be struck off the register. Clearly if that were to happen the midwife could no longer be employed as a registered midwife and would lose her job.
In this book, we consider the criminal law (see Chapter 12) and the civil law (see Chapter 8). Professional conduct proceedings of the NMC are considered in Statutory supervision of midwives: A resource for midwives and mothers (Osbourne, 2007) . The professional conduct cases involving midwives can be accessed on the NMC website (www.nmc-org.uk). For example, on 6 March 2009 it was reported that a midwife had been struck off following a number of incidents including failure to diagnose a breech presentation, despite having been on supported practice for previous undetected breech. A spokesperson for the NMC stated that …her actions had the potential to cause very serious patient harm, she had no insight into her failings and no rehabilitative or corrective steps have been taken.
New rules and standards published by the Nursing and Midwifery Council came into force on 1 January 2013. These are more concise than those published previously. They do not repeat legal principles that are found in other NMC guidance such as record keeping and medicines. The Midwives' Rules have legal force, the standards are guidance by the NMC which will be taken into account in any hearing before the NMC. They will be referred to constantly throughout this book and can be downloaded from the NMC website (www. nmc-uk.org). From 14 January 2013 the NMC has introduced a process of voluntary removal from the register by which a registrant who is subject to fitness to practise proceedings and who does not intend to continue practising can apply to be removed from the register.
What about ethics?
Some civil and criminal wrongs may also be ethically wrong. Some may not be considered as ethical issues. For example, failure to register the birth of a baby may not give rise to ethical issues if it has occurred simply from absentmindedness. It would however be a criminal offence.
In this book we are concerned with the law and therefore there is little discussion of ethical issues. However, the reader is referred to the Further Reading list for sources on ethics in midwifery. Codes of practice and conduct are not in themselves "laws". They do, however, provide guidance for professional practice, and could be used in evidence in civil or professional conduct proceedings to demonstrate that reasonable practice has not been followed. This is discussed further in Chapter 8.
Legal personnel
Lawyers in this country are trained as solicitors or barristers. The former, in the past, have had direct dealings with clients and arranged with barristers (known as Counsel) for the paperwork to be drafted and for representation of the client in court. Now, increasingly, solicitors are being trained for advocacy and have rights of presenting a case in court, and barristers may have direct contact with clients.
It is impossible in a work of this size to deal adequately with the complexities of the legal system and the procedures that are followed. The interested reader is therefore referred to the works in the list of Further Reading.
Conclusions
An understanding of the different sources of law and how laws can impact on practice is essential for the midwife. The aim of this book is to introduce the midwife to the basic principles and language of law, indicating where further information can be obtained online, so that gradually knowledge and confidence can develop. Details of websites are given where possible to enable further information to be obtained.
Questions and exercises
1. Look at the Glossary and identify the words and terms with which you are not familiar. Use your internet links to access further information on these terms. 2. Try and arrange a visit to a court of law, and make notes of the procedure which is followed, the language used, the level of formality followed (e.g. in clothes that are worn), and the purpose of the proceedings. What preparations would you need to make if you were required to give evidence? 3. Access the legislation website (www.legislation.gov.uk) and look up 
